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OprIBOK U3 KHUTK OOKTOpa BOJ'Ib(bFaHFa EI/ITTHepa 3acTaBrndeT
3agymMaTtbCA U HaACTOPOXUTbCAH. I'Ipecne/:losaHMe MHaKOMBbICJTALLNX
yXxXoaunT KOpHAMU HAMHOIo rny6>|<e, 4yeM Mbl AyMalin 1 XoTesnu Obl.
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[Npeancnosne pegakumm

MBI pazbpl npeaCTaBUTh HAIIMM YHATATEISAM OYEPEAHYIO CTaThl0 M3BECTHOIO MCTOPHKA U
nucarens Bonbdranra burtnepa. Tema kak Henb3s Oonee akTyajdbHa - Mpecie0OBaHUE
MHAKOMBICIAIIMX B [ epManum.

CraTbst IPECTABIACT COOOI OTPHIBOK M3 TOTOBsIIEHCS K n3nanuio kauru «Niemand soll

hungern, ohne zu frieren» ("Hukro He nOIDKEH rojonarh, He 3aMep3as”). B koHIe ee



IpUBOIUTCS peuieHne EBponeiickoro cyaa mo mnpaBaM 4esnoBeKa IO ey Y4YUTEeNls W3
Huxneit Cakcommu B 1995 1. Beuto Obl  XOpoImmo, eciad OBl IpeciieI0BaHUE
uHaKoMbIcIsIx B [epmanuun 3akoHuminoch B 1995 r. K coxanenuro, pakr ocraercs
¢dakTOoM: B TOCHENHME TOABI OHO 3HAYUTENIBHO YCHIWJIOCH M MPHOOPENO HACTOSIIHMA

pa3max.

[Tocne «kopoHOBUpYCa» U yKpauHckoro koH(nukra nonutuku ['epmanuu u EC cranu Bce
MEHbIIIE OOATHCA CO3[aBaTh HOBBIC TPABOBbIE 0a3bl WJIM CTPaHHBIM 00pazom
WHTEPIPETUPOBATH CYIIECTBYIOIIUE, YTOOBI YTOJIOBHO MpECieoBaTh MPOTHBOACHCTBHUE
rOCYIapCTBEHHBIM OTPAaHUYCHHSIM, JaXKE MPOCTOE BHIPAKCHHE MHEHHS, & B HEKOTOPHIX

ClIy4dadax caciiatb €ro HEBO3MOKHBIM.

9TO O4YCHb CTpaHHasd U oracHasd TCHACHIINA.

[MpecnegoBaHua B UICTOPUN

OO011en3BecTHO, YTO B MPOILIOM KPUTHUKH BIACTH U JIFOAH, UMEBIIHE MPEICTABICHUS 00
OOIIIECTBEHHON JKM3HU, OTJIWYABIIMECS OT OOIICHPUHATHIX WJIH TPEANUCAHHBIX,
MOJIBEprajuch rOHEHUsIM. XpUCTHAH Cxuranu B Pume, B CpeliHHE BeKa CKUTAIHU BEJIbM,
U JI0 HEJAABHEIO0 BPEMEHM B HEKOTOPBIX palioHax l'epMaHMM 1O CHX MOp MOJHUMAETCS
IIyM, KOTJIa KAaTOJUK JKEHUTCS Ha mporecTtaHTke. He 3a0bIThl M TOHEHHs BO BpeMeHa

HAIMCTCKOU JTUKTATYPHI.

[NpecnenoBanHua B 3anagHown 'epmanmm

Ceromus y»e HE TaK XOPOIIIO M3BECTHO, 4TO mocie 1945 roma Ha KOMMYHHCTOB Bejach
Hacrosimass oxora. B 1951 romy mnpaButenbcTBo ['epMaHuM TOAAIO XOHATalCTBO O
sanpere  Kommynuctuueckoil maptuu Iepmanuu (KIIT), xotopoe ®PemepanbHblii
KOHCTUTYIIHOHHBIN CyJI MOAAepKasl B moctaHoBleHuH oT 17 aBrycra 1956 roma. 3ampet
UMeJ Cepbhe3HbIe MOCIENCTBUS NJsl JIEBOTO ABMKEHHS B (OpMUPYIOLIEMCS OOIIEeCTBE
@®PI'. Ilaptus Obuta pacmylieHa, HapTUHHOE HMYIIECTBO KOH(PHUCKOBAHO, OQUCHI
3aKpBIThI, Ta3eThl 3alpellieHbl, B TUMOrpadusix, KHUKHBIX MarazpgHax M JoMax
NpoBe/eHbl OOBICKM, MHOTHE JesiTenu apectoBaHbl. llpeacenmarens mnaptum Makc
PefiMaHH 1 HECKOJIBKO BBICOKOTIOCTABIICHHBIX JiesTerneit 6exanu B /[P, 4To0ObI n36exkarh

apecra.

Eme no 3anpera KIII" penpeccun u ThICSIYM TPUTOBOPOB IPOTUB KOMMYHHCTOB IIPHUBEIH
K PE3KOMY COKPAIIEHUIO UX YHCIIA, CAEIAB KOMMYHHCTUYECKOE IBUKEHNE HEAKTyaIbHbIM
B 3alaJHOIE€pPMAHCKOM TNOJHWTUKE. JIEBbIX [ake IMPUIOBapUBAIIA K TIOPEMHOMY

3aKJIIOYCHHUIO 34 KaHTUKOHCTUTYHIHOHHBIC OTHOLICHUA», TO €CTh 3a KBUHY 3a KOHTAKTHI»,



MOCKOJIbKY OHH MpUHUMand ydactue B coObiTusx B [JIP. Cnyuanoch, 4To OHHM
MPEACTAaBAIM MEPEN TEMHU XKE CYAbSIMH, KOTOpPbIE OTHPABISAIM MX B KOHIUIAreps BO

BpPCMCHA HAllMOHAJI-COIAaIn3Ma.

YHMYTOXEHNE HauMcTaMu - yKe nocne BOWHbI

B 1968 romy 6buia ocHoBana Kommynuctuueckas maprus lepmanuu (KIIT) kax
OpraHu3alus-TIPEeMHUK KOMMYHHUCTOB, K KOTOPOW OTHOCHIHCH TEPIHMO  TIO
noymMTHIecknM rnpuduHaMm. OJHAaKo €€ WIeHbl HaXOAWIHCh I10J HaOIIoIeHHEM
VrpaBneHus Mo 3amuTe KOHCTUTYIMH, a BCEro depe3 TpH Tofa ObIT M3AaH Tak
Ha3bBaeMblil JlekpeT 00 sKcTpemu3Me, Takke M3BECTHBINM Kak JlekpeT o paaukanax,
KEPTBaMHU KOTOPOTO CTal¥ MHOTHE HHAKOMBICIIINE, B OCHOBHOM KOMMYHHCTBL. OTH
KEPTBbI, HEKOTOPBIE M3 KOTOPBIX BBDKHIM B KOHIUIarepsX BO BpEeMeHa HallMOHAJ-
COIMajM3Ma, YacTo IOABEPrajch JONPOCaM M MPECIENOBaHHAM CO CTOPOHBI

YHMHOBHHKOB, IPOKYPOPOB M CY/CH, KOTOPbIE OXOTWIHCH 32 HUMH eiiie 10 1945 roza.

28 suBaps 1972 roma KondepeHmus riaB nmpaBUTENLCTB MpU ydacTuu (eaepaibHOTO
kaHipiepa Bwinum Bpanara mocraHoBwiia, 4yTO B OyaymieM KaHAMIAThl M PaOOTHHKH
rOCY/IapCTBEHHOW CIIY>KOBI JIOJDKHBI TIPOBEPATHCS HA JIOSUIBHOCTh K KOHCTUTYIUH.
Pemenne, o3amiaBieHHoe «lIpUHIMIBI WICHCTBA TOCYIapPCTBEHHBIX CIIYXKAIUX B
IKCTPEMHUCTCKHX OPraHU3aIUsIX», IPUBEIO K BO30OHOBICHHIO OXOThI Ha COIMAIUCTOB U
KOMMYHHCTOB. COTHH THICSIY KaHIMIaTOB HA TOCYJIapPCTBCHHYIO CITY>KOy MPOBEPSUTUCH Ha

HOIUTUYECKYO «OIaroHanekHocTe»[1].

MHorouucieHHble TOCYJapCTBEHHBIC CIYXAIlMe W THICSYM CIY)KAIIUX, CTOSIIMX Ha
3alIiTe KOHCTUTYIIMH OBbUTH 3aHSATHI TIO TopIio. [Tox mpoBepKy momany He TOJIBKO JIFOIIH,
NPETeHIYIONINEe Ha BaXXHbIE TOCYIAapCTBEHHBbIE JOHKHOCTH, MPENOAaBaTev B
YHUBEpCHUTETax WK paboTaroiue B cdepax, yI3BUMBIX C TOUKH 3pEHUS 0€30MacHOCTH,
HO W YyYWTENs, FOPHUCTHI, Bpadl, dKOHOMHUCTHI, T€OJE3UCThl U Tak panee. JKepTBamu
pPaJMKAIBHOTO JEKpeTa CTal Jake MAIIMHUCTHI TIO€3/I0B, TOYTAIBOHBI U CaIOBHUKH Ha

KJIa0uIax.

OCHOBHBIMH MOBOJAMHU JUISl MOAO3PEHHMM Ha ciaymaHusx crand wieHctBo B KIIL,
JESITENBbHOCTh B paMKax JTOM MapTuu, paboTa B «BHETHAMCKOM OPTaHU3AI[MOHHOM
komutete» u noe3aku B [JIP. [Toutansony uz @pankdypra-na-Maiine ObUI0 0OBSIBICHO
00 yBOJIbHEHMHM Ha TOM OCHOBaHMM, 4YTO H3-3a ero «zuesrenpbHoctd B KIII'» u ee
BCIIOMOTaTEIIbHBIX OPraHU3alUsAX» €ro 'YBOJBHEHHE C JIOJDKHOCTH TOCYIApCTBEHHOTO
CITy’Kalllero HEeU30ekKHO'", eClIM eMy HE yIacTCs Pa3BesTh COMHEHHS B €ro "BEPHOCTH

KOHCTUTYITUH .



LlenenanpasneHHoe HapyLlueHne OCHOBHOMO 3akOHa Ha
NPOTSKEHUN AECATUNETUI

Her HHMKakux COMHEHWH B TOM, YTO IMOMOOHAsI MpaKTUKa TEPEKJIAIbIBAaHUS OpeMeHH
JI0OKA3aTelIbCTB, YKa3bIBAHMS MAJIbLEM, BBIIABWKECHHUS IIOAO3PEHUM, IPOBEACHUSA
CIYIIaHWW W 3ampeTa Ha 3aHATHE JOJDKHOCTEN npotuBopeunia Koncrtutynuu. CormacHo
crarbe 33 OCHOBHOTO 3aKOHa, KaXIblii HEMEI] MMEET «PaBHBIM JOCTYN K JHO0OM
TOCYJapCTBEHHON JODKHOCTH B  COOTBETCTBHHM CO CBOMMH  CIIOCOOHOCTSIMH,
BO3MOXKHOCTSIMU H MTPO(ECCHOHATEHOMN esATeNhbHOCThIO». COIMIacHO CTaThe 3, HUKTO HE
MOXKET IOJBEPrarbCs TUCKPUMHUHALMN M3-3a CBOMX IOJIMTUYECKHUX B3IVISAJIOB; COITIACHO
cratbe 4, cBOOOAAa UACOIOTUYECKOTO HCIIOBEIAHUS HEMPUKOCHOBEHHA; CTaThs 9
NPE0CTaBIseT KAKIOMY HEMITy IpaBo Ha co3nanue oobeauaennii. CoracHo crarbe 21,
NapTUU y4acTBYIOT B (POPMUPOBAHUU MOJUTHUUYECKOW BOJIM HApOAA U MOTYT CBOOOIHO
co3naBathcs. Jlanee ropopurcs: «llapTum, KOTOpble CBOMMHU LENSMH WM TOBEIECHUEM
CBOMX  CTOPOHHHMKOB  CTPEMSITCS  HApylIUTh WIM  YHUYTOXHUTb  CBOOOJHBIN
JEMOKPAaTUYECKUI MOPSAAOK WIM ITOCTABUTh MOJ Yrpo3y cylecrBoBanue denepaTuBHOM
Pecny6mmuku ['epmanusi, mpotuBopedar Konctutymuu». OgHako B MyHKTEe 4 TOBOPHUTCS,
yto  @enepanbHbld  KOHCTUTYLUHMOHHBIM  Cyd  JOJDKEH — pelarb  BOIPOC O

HCKOHCTUTYHMOHHOCTH B paMKax O(i)I/ILII/IaJIBHOFO pa36I/IpaTeJIBCTBa.

W3 sToro cnemyer, 4TO Y4JICHOB MApTUH, KOTOpAsi HE 3alpelieHa, HA B KOEM CITy4ae Hellb3sl
OOBUHSTH B WICHCTBE B 3TOW MapTUU. TeM HEe MEHee, B OCHOBOIIOIATAIONIEM PEIIEHUH OT
6 ¢espans 1975 roma (mo meny yumrensHuubl Annbl Jlenmxapn, wienma KIID)
®denepalbHBI aIMUHUCTPATUBHBIA Cy[ 3aHSUI COMHHUTENbHYIO IPABOBYIO MO3UIHIO,
3asBMB: «IIpUBEPKEHHOCTH LEIAM (HE 3aNPENIEHHOM) TOIUTUYECKON ITapPTHH, KOTOPhIE
HECOBMECTUMBI CO CBOOOTHBIM JE€MOKPATUYECKUM OCHOBHBIM IMOPSIKOM, U TeM OoJee
aKTUBHAs MPHUBEPKEHHOCTh ITHM IIJIsIM, JENIAIOT MPETEHICHTa Ha TOCYIapCTBEHHYIO

cityk0y... HEMPUTOJHBIM JJI TOCYAAPCTBEHHOM CITYXKOBI...»

C apyroii croponsl, deaepanbHblii KOHCTUTYIIHOHHBIN cya 21 mapra 1961 rona 3asBu:
«[IpuBunerus crareu 21(2), xoTopas B MNEPBYI OYEPEdb 3alIMINACT HAPTHHHYIO
OpraHU3aIlio, PACTIPOCTPAHSIECTCS TAKXKE HAa MApPTHHHYIO OPUIIHATBHYIO NEATeIbHOCTH
YJICHOB NMApTHH M €€ CTOPOHHUKOB, MCIIOIB3YIOIIMX OOIIEA03BOJICHHBIC cpeacTBa. Mx
JIEATENBHOCTD 3alIUIICHAa NApTUMHOW NPUBWIETHEHN, NAXE €CIU UX NapTus IPU3HAHA
HEKOHCTUTYIIMOHHOM mocienyoumm pemiearneM ®deaepaqbHOT0 KOHCTUTYIIHOHHOTO
cyna... CTOpDOHHMKM W WICHBl TapTUHU JEUCTBYIOT B paMKax TapaHTUPOBAHHOM
KoncTuTymnue TeprnuMOCTH, KOTJa OHU MPOIMAraHANPYIOT M MPOJABHUTAIOT ILIETH CBOCH
NMapTUH, YYacCTBYIOT B BBIOOpax, NMPUHUMAIOT AKTUBHOE Y4YacTHE B H30UpPATEIHHBIX

KaMITaHUAX, COOMPAIOT MOXKEPTBOBaHUS, pabOTAlOT B MAPTUHHOM ammapare WId Jlaxe



IBITAIOTCS TIPEICTABIIATH CBOM OKPYT B KaUECTBE YWIEHOB INapiaMmeHTa». OCHOBHOW 3aKOH
MIPU3HAET ONACHOCTb, KOTOpPAsl CYLIECTBYET B OCHOBAHMM WJIM JCATEIBHOCTU TaKOU

IIapTHH, [I0KA OHA He Oy/IeT pU3HaHa HeKOHCTUTYIMOHHOMI [ 3].

Bompekn stomy um Bompeku cratbe 21 maparpad 4 OcHoBHOTO 3akoHa [ecceHckwuii
aJIMAHUCTPATHBHBIN Cyn B pemeHun oT 27 wutonsg 1977 roma mo neny y4uTEIbHUIIbI
CunpBun [unHronpa omubOYHO YyKazan B pykoBomsaumx mnpunnunax: «KIIT -
AHTUKOHCTUTYLIMOHHASI TapTUs». 3A€Ch, KaK U B APYTUX CIydasx, aJMUHUCTPATUBHBIC
CYIbH TIPOSIBUJIM CBOKO HCOJOTHYECKYHO MPEIB3STOCTh, BHIHOCS HEKOHCTUTYIIMOHHBIC

peLIeHus.

Vxe He pa3 ObUIO JOKa3aHO, YTO cyaeOHas BJIacTh KOHCEPBATMBHA U IOAYUHSETCS
IPAaBUTENbCTBY; TaK ObLJIO B ['epMaHCKOM MMIIEpHUH, NPU HALMOHAI-COLMAIM3ME U TaK
ocraercst ¥ cerogHs. Bel moxkere aymare uto yroguo o KIII wmu AfD, Ho OcHoBHO#
3aKOH JIONIyCKAaeT IIUPOKUM CHEKTp mapTui. ToT, KTO HE COIaceH ¢ LeNsIMu

pa3peneHHo MapTuu, JOKEH MPOTUBOCTOSTH UM B IGMOKPATHIECKOM AUCKYPCE.

Ho Toro, kak B 1976 romy denepanbHoe mpaButenscTBO Tpu [empmyrte [lImuare
OTMEHUJIO TIOCTAHOBJICHHSI 00 3KCTpeMHu3Me Ha (enepanibHOM ypOBHE, IO OICHKaM, B
OpraHbl 3aIMUThl KOHCTUTYI[MH PETYIAPHO MOCTYMaao A0 3,5 MUUTMOHOB 3alpOCOB O
NPOBEPKE KaHIUIATOB HA TOCYAapCTBEHHYIO CIy»KOy; okojio 1250 venoBek, B OCHOBHOM
yuuTeNIed W TperojaBarelieil YHUBEPCUTETOB, KOTOpbIE OBUIM TNPU3HAHBI JIEBBIMU
SKCTPEMUCTAMU, He OBLIY IIPUHATHI Ha PaboTy, a 0Koso 260 4enoBek ObUIM yBONCHBL[4]
CormacHo HOBbIM mTpaBwiam 1979 roma, mHpOpManus O 4YeOBEKe JOJDKHA Oblia
3alpalmMBaThCs y OPraHOB 3aIIUThl KOHCTHTYIIMU TOJIBKO MPU HATWYUH KOHKPETHBIX
OCHOBaHMI JyIsi mopo3peHuil. denepanbHble 3eMJIM MOCTETICHHO OTMEHSUIH JEKPET O

panukanax ¢ kouua 1970-x ronos, Basapus - Tonbko B 1991 roay [5].

B 1995 roay EBpomneiickuii cya 1o npaBam 4yeaoBeKa 10 eIy YUYUTSIbHUII 3 HrokHei
CakcoHuM MOCTaHOBWI, 4YTO €€ yBoJbHeHHe 3a wieHcTBo B KIII'T Hapymmio mpaBo Ha
cBOOOMY BBIpRXCHUS MHEHHH M OOBEAMHEHMI B COOTBETCTBHHM ¢ EBpormeiickoii
KOHBEHLIMEN 10 IpaBaM 4eloBeka.[6] D10 pemenue u nocraHosiaenne PenepaabHOrO
KOHCTUTYIIHOHHOTO cyna oT 21 mapra 1961 roma MoryT BHOBb CTaTh BaXKHBIMU B CBSI3H C
YCUJICHUEM CJIC)KKHU U MPECIIeI0BaHMs HACCIICHHS, a TAKXKe B CBs3U ¢ uckirodenuem AfD
(3aperucTpUpOBAHHON MAPTHU) M €€ WIEHOB. JTO CBA3aHO C TEM, YTO Ul MPABOBOM
OIICHKU PETUCTPAIMU MApPTUU HE UMEET 3HAYCHUS, IPUHAIIICKUT JIM OHA K MIPABOMY HJIH

JI€BOMY CHEKTpY.

[IpenpuHT U3 roroBsmelcs K u3naHuio KHUTH Bonbdranra butTtHepa moj Ha3BaHUEM:
«HukTo HE MOXeT Tonoaarh, He 3amep3as». [lomzaronoBok: «Tak Oonbliie HE MOXKET

IIPOIOJDKATHCS.
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